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bear Mr, Bartell:;

d installetion of currency dispeneing
nk, an I1linois state chartered _.
Lnatitutionvand in the First National Bank of Elgin, both located
in Elgin, Illinois. As you state in your letter, the equipment

would be étéqrmd in such & menner so as to honor cash withe
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draval requests from either the demand deposit account or Master
Charge account maintained by customersz of either bank., Thus a
Lexkin Bank customer, if the operation were pexmitted, might
oktain cash either fxdm his checking account or Master Charge
account by using the machine at the First National Bank of Elgin.
Likewise, customers of the First Hational Bank of Elgin would
have the same service extended to the& through the use of the
machine installed on The Larkin Bank premises. |

Your question iz whether this constitutes branch
banking. By section 6 of the Illinois Banking Act (Ill. Rev,

) .

stat. 1973, ch. 16 1/2, par. 106), branch banking is prohibited.
The provision reads as follows: |

"§6. Branch Banking Prohibited.) No bank

shall establish or maintain more than one banking

house, or receive deposits ox pay checks at

any other place than such banking house, and

no bank shall establish or maintain in this or

any other state of the United States any branch

bank, nor shall it establish or maintain in

this State any branch office or additional

office or agency for the purpose of conducting

any of its businees.”

Branch banking is defined in section 2 of the Illinois
Banking Act (Ill. Rev. Stat. 1973, ch. 16 1/2, par. 102) as

followa:
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“® * # A ‘banking house', ‘branch bank®,

‘branch office' or 'additional office or agency’

within the meaning of the prohibitions of

Section 6 hereof shall include any branch bank,

branch office or additional house, office,

agency or place of business at which deposits

are received or checks paid, or any of &

bank's other businsss is conducted, # % ¢ *

There is no question that if either of the banks
established currency dispensing c.quipment separate and apart
from its own banking facility, this would constitute branch
banking and be prohibited. As stated in your letter, there is
also no guestion thst genersl banki.:iq business does include _the
ceehing of checke and making ©f credit card advances available
to persons who are not customers, per se, of a particular bank.
Thus it could be argued that the currency dispensing equipment
merely sutomates a phase of general banking business and there~
fore, ie not branch banking.

I have found no cases which directly deal with thie
Question. Most cases concerning branch banking discuss the
establiskment of a separate facility apart from the bank and
not connected with amther_bank. The Illinois Supreme Court

avoided a similar question in Northtown Bank v. Becker,
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31 I11. 2& 526. In that case Citizens Hational Bank of Decatur
sought to establish three independent banks. It mailed a letter
to its depositors which stated that:

"o ¢ & 'f{a]s affiliates of the Citizens National

Bank, they [the three new banks] will have many

adventages such as experienced banking manage-

ment and operating efficiencies not available

to most such new institutions’', and that Citizens

‘would be ‘strengthened by providing wmore convenient

services to all of the people of the community

through these new bunka.'@;* L ’
The court avoided the question as ﬁo.whethet or not operations
conducted in the manner described in the letter to cttizéns'
depositors would violate the statutory provision against branch
banking. |

You have provided no details as to the cperation of
the currency~d1spansihq equipnent. However, I do not think it
is necessary for such details, RBven though the cashing of checks
and making of credit card advances aveilable to persons who are
not customers of a particular bank is part of the general banking
business, this practice is left to the discretion of the bank on
each individual situation. Here the bank is operating as an

agent for the customer and not for the customer's bank. Under
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the proposed currency dispensing operation there is no discretion.
The service is available to all msﬁéma@m of either bank. nex'é
it could be argued mt each bank is operating as an agent for
the other bank, not the customer. It»ewld also be argued that
there ie a distinction between Mmz'inq aaah withdrawals from a
dexiand mcount ami a Mapter Charqe or other credit card since
with eredit caxds the bank assumes no risk and is more clearly
acting as an agent £or the mtam:. Rewardxusa of these lagal
niceties, the pmopeaad operation. in my opinion, provides a
compatitive aﬁvnntaga not anticipam by the Illinois Bank m
and is against the public policy of this State in that it provides
such a competitive advantage to these two banks over other banks,
Competition between banks and the local autonomy of

banks has long been the public peolicy of this State. Section 1
of the Bank aox.ds,nq ‘Company Act of 1970 (111. Rev. Stat, 1973,
| ch. 16 1/2, par. 71) provides as tellowm

"§1. It is held to be in the public
interest that competition prevail in the

banking system and to that end that the
independence of unit banks be protected,®

In Braeburn Securities Corp. v, Smith, 15 X11, 24 55, at 61, the
Supreme Court stated:




"e * % ganking is a business peculiarly affected
with a public interest. Local autonomy of banks
serving the individual and commercial needs of a
coumunity has been impliedly the policy of thie
State since the 1929 amendment to the Illinois
Banking Act (Smith-Hurd stat, 1929, ch. 16 1/2,
par., 9) enected following the passage by Congress
of the McFadden Act which, in effect, permitted
the States ¢0 determine whether State or national
banks operating within a sState might maintain
‘branches, Branch banking in Iillinois has baeen
prohibited for many years.

' It is clear that this prohibition could be
circumvented and indirect branch banking result
if, through ownership of bank stock, one or more
bank holding companies could control several
banks. B8ranch banking can be accomplished by
one bank operating at several locations oxr by one
company owning or controlling several banks
variously located, ® & &

This approach in determining what types of operations
are parmitted under branch banking legislation has been taken
by the U, S. Supreme Court in First Hationsl Bank v. Dickinson,
396 U.2. 122, in which it considered the definition of “"branch®
‘a8 defined in the McPadden Act, 12 U.8.C. sec. 36(f) which
providea:

"' (£) The term ‘branch’' as used in this

gection shall be held to include any branch bank,
branch office, branch agency, additional office,
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or any branch place of business . . . at which
deposits are received, or checks paid, or money
lent,.'* :

The Supreme Court held there that mobile ammored car service
provided to a bank's cuam:s at various locations and a
stationary depository for money at a XMtion othgr than the
main office of the bank, mtitueedv branch banking even though
the customer signed a cc#tzact which stated that the armorxed car
personnel were agents of the customer and not the bank and that
the deposits were not accepted by the bank until received at
the miin bank office. The court stated at page 136:

& ¢ & Recause the purpose of the statute
is to maintain competitive equality, it is
relevant in construing ‘branch'’ to consider,
not merely the contractual rights and liabilities
created by the trangsaction, but all those aspects
of the transaction that might give the bank an
advantage in its competition for custonmers.
Unquestionably, a competitive advantage accrues
to a bank that provides the service of receiving
money for deposit at 2 place away from its main
offices the convenience to the customer is
unrelated to whether the relationship of debtor
and creditor is established at the moment of
receipt or somewhat later,

L 2R B ) _ )
Although in that case the U, §. Supreme Court limited its

discussion to deposits, there is no reason it would not be
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equally valid with regard to cashing checks. The reasoning of
v. State,

the case has been followed in Tri-Ci £ wWare

197 H.W. 24 332 (court of Appeals Of Mich., 1972).
Furthermore, in interpreting the law in regard to
banking, it must be 1

enexbered that banks are strictly regulated
in the public interest and that any ambtguity as to their powers
must be interpreted against the bank and in favor of the public.
This waswsumbythosupmomn tum_w

Isiand v, nzing, 383 Ill. 40 at 52-53:

"% % ® This court has often held that the
banking business is so impressed with a public
interest that it 13 mbjeet tn auzict ugulacory
legtalm;m». : Hat, an

&-v.. B

Madison and Keds 354 111, 554._.
on page 561 ot t.ha opimlon. uaidc ‘The rule |
long recognized and freguently announced by
this court is, that a bank incorporated under
legislative charter, like other coxporations
80 organiged, has only such powers as aze
expressly conferred by the statute under which
it is organized and such powers as are necessarily
implied from the specific grant of power. Every
power that is not clearly granted is withheld.
Emmeration of powers granted implies exclusion
of all others, and any ambiguity in the terms
of the grant of power must operate against




the corporation and in favor of the public.
® % &0

I therefore am of the opinion that the proposed
oparation constitutes branch banking and is against the public
policy of this State and therefore illegal.,

Very truly yours,

ATTORNEY GENERAL




